g U.S. Nerit Systems Protection Board

Performance and
Accountability Report
for

FY 2011

November 15, 2011



This page intentionally left blank.

i



Foreword

The U.S. Merit Systems Protection Board (MSPB) presents its Performance and
Accountability Report (PAR) for Fiscal Year (FY) 2011. This report contains the annual
audited financial statement required by the Accountability of Tax Dollars Act of 2002
(ATDA, Public Law 107-289) and the annual performance report required by the
Government Performance and Results Modernization Act of 2010 (GPRAMA, Public Law
111-372). The financial accountability report section of the PAR also includes the annual
report on internal controls required by the Federal Managers’ Financial Integrity Act
(FMFIA, Public Law 97-255) and the report required by the Federal Financial Management
Improvement Act (FFMIA, Public Law 104-208). This report also includes information
about MSPB appeals processing as required by Section 7701(i) (1) and (2) of Title 5 United
States Code.

The PAR has been prepared in accordance with guidance provided by the Office of
Management and Budget (OMB) and other sources. The MSPB PAR for FY 2011 was
prepared by Government employees, except for some clerical support and the audit, which
was conducted by independent auditors. MSPB will post the FY 2011 PAR on its website,
www.MSPB.gov, on November 15, 2011 and electronically notify official recipients of its
availability. MSPB will duplicate and bind copies of the PAR sufficient to meet the specific
needs of Congtess.

We invite our customers and stakeholders to provide comments to improve this report.
Please send comments to:

U.S. Merit Systems Protection Board

ATTN: Comments on the PAR for FY 2011
1615 M Street, NW

Washington, DC 20419

Toll free: 1-800-209-8960
Fax: 202-653-7130
e-mail: mspb@mspb.gov

Find out more about MSPB at www.mspb.gov, and follow us on Twitter @USMSPB.
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U.S. Merit Systems Protection Board
Fiscal Year 2011
Performance and Accountability Report

Message from the Chairman

It is my honor to submit the FY 2011 Performance and
Accountability Report (PAR) for the U.S. Merit Systems
Protection Board (MSPB). The achievements reported here
reflect the expertise and dedication of our employees with
whom Vice Chairman Wagner, Board Member Rose, and 1
are proud to serve.

MSPB’s role as the independent, bipartisan protector of the
merit systems under which Federal employees work is
essential to assuring the American people that their Federal
civil servants are well qualified to perform their duties and
serve the public effectively. MSPB carries out its mission to
protect the Federal merit systems by: providing for independent adjudication of employee
appeals of personnel actions for over two million Federal employees; enforcing compliance
with Board orders and decisions; conducting studies of the merit systems and other Federal
management issues to ensure employees are managed in accordance with the Merit System
Principles (MSPs) and free from Prohibited Personnel Practices (PPPs); and reviewing the
rules, regulations, and significant actions of the Office of Personnel Management (OPM) to
ensure they adhere to MSPs and do not cause PPPs.

In FY 2011, MSPB exceeded its targets for the quality of initial decisions issued in the
regional and field offices and proportion of cases left unchanged by the U.S. Court of
Appeals for the Federal Circuit. MSPB also exceeded its targets for the use of settlement and
mediation as alternative dispute resolution (ADR) procedures in resolving appeals. For a
variety of reasons, including improvements in the transparency of petition for review (PFR)
processing, the need to better balance processing timeliness with decision quality, and budget
constraints that prevented filling key vacancies in our legal staff, MSPB did not meet its
processing timeliness performance goal. This report summarizes the factors that affect
processing timeliness and how we are addressing them. We continued to emphasize the
importance of transparency in the appeals process by hearing oral arguments in another set
of cases with broad impact on the merit systems, and including additional explanatory
information in non-precedential PFR decisions. Following the passage of the GPRAMA and
the release of the Executive Order on efficiency and customer service, we postponed the

achievement of the performance goal on adjudication customer service survey program to
FY 2012.

MSPB completed several merit systems studies on topics such as women in the Federal
workforce, employee perceptions of PPPs, barriers to making Whistleblower disclosures,



and telework. Merit systems studies continue to be cited in a wide variety of print and online
sources, and Senate staff reported using previous studies in drafting legislation to improve
the selection and training of Federal supervisors. We pilot tested internal administration of
studies surveys and completed two studies using data from the FY 2010 Merit Principle
Survey (MPS). We improved our communication and transparency using social media
through Twitter, and developed and implemented an application (app) for the Android and
iPhone that displays key MSPB products and information. Electronic filing of initial appeals
and pleadings via e-Appeal continues to increase, resulting in efficiency and cost savings for
MSPB, appellants, and agencies. We also received an unqualified audit of our FY 2010
financial statements for the ninth straight year.

The most significant issues affecting MSPB’s ability to carry out its mission to protect the
Federal merit systems include an increasing number of cases involving veterans’ rights and
changes in law and jurisdiction; the changing demographics of the workforce; and reductions
in the Federal budget. We continue to address management challenges that affect our ability
to successfully achieve our mission in both the short and long term. We drafted a new MSPB
Strategic Plan for FY 2012 — 2016 which refocuses our mission to protect merit and to
promote MSPs and prevent PPPs. Our FY 2072 Performance Plan and new internal Resources
Management Plan (RMP) are based on the new strategic plan and will assist us in
implementing the important changes we are making in the strategic direction of the agency
and our improvements in internal agency management.

Finally, this report provides a variety of legally required assurances regarding our
performance and financial data, management controls, and financial systems. All data
reported were obtained from the agency’s appeals case management system, audited FY
2011 financial reports, and reports submitted by the agency’s program managers. In
accordance with law and OMB guidance, I have determined that the performance and
financial data included in this report are complete and reliable. There are no material
inadequacies or non-conformances in either the completeness or reliability of the
performance or financial data. MSPB has systems to ensure the completeness and reliability
of the performance data used in this report and uses OMB guidance to review and
continually improve these systems. In addition, following an assessment of MSPB’s
comprehensive management control program, I certify, with reasonable assurance, that
MSPB’s systems of accounting and internal control are in compliance with the provisions of
the Federal Managers’ Financial Integrity Act.

Respecttully,
Q. , A —
\_-é o ({1/,_

Susan Tsui Grundmann
Chairman

November 15, 2011



Management Discussion and Analysis
About the U.S. Merit Systems Protection Board

A merit-based U.S. Civil Service: A brief review of the history of our Federal civil service
is helpful in understanding the origin and purpose of MSPB. Until the early 1880s, the
Federal civil service was a patronage or “spoils system” in which the President’s
administration appointed Federal workers based on their political beliefs and support of his
campaign rather than their suitability and qualifications to perform particular jobs.' Over
time, this practice contributed to an unstable workforce lacking the necessary qualifications
to perform their work, which in turn adversely affected the efficiency and effectiveness of
the Government and its ability to serve the American people. The patronage system
continued until President James A. Garfield was assassinated by a disgruntled Federal job
seeker who felt he was owed a job because of his support of the President’s campaign. A
public outcry for reform resulted in passage of the Pendleton Act in 1883. The Pendleton
Act created the Civil Service Commission (CSC), which monitored and regulated a civil
service system based on merit and the use of competitive examinations to select qualified
individuals for Federal positions. This process contributed to improvements in Government
efficiency and effectiveness by helping to ensure that a stable, highly qualified Federal
workforce, free from partisan political pressure, was available to provide effective service to
the American people.

During the following decades, it became clear that the CSC could not properly, adequately,
and simultaneously set managerial policy, protect the merit systems, and adjudicate employee
appeals of actions Federal agencies took against them. Concern over the inherent or
perceived conflict of interest in the CSC’s role as both rule-maker and judge was a principal
motivating factor behind the passage of the Civil Service Reform Act of 1978 (CSRA).? The
CSRA replaced the CSC with three new agencies: MSPB as the successor to the
Commission;” OPM to serve as the President’s agent for Federal workforce management
policy and procedure; and, the Federal Labor Relations Authority (FLRA) to oversee Federal
labor-management relations.

MSPB’s role and functions: During hearings on the CSRA, the role and functions of
MSPB were described during testimony by various members of Congress: . . . [MSPB] will
assume principal responsibility for safeguarding merit principles and employee rights” and be
“charged with insuring adherence to merit principles and laws” and with “safeguarding the
effective operation of the merit principles in practice.”* MSPB inherited CSC’s adjudication
functions and provides due process to employees and agencies as an independent, third-
party adjudicatory authority for employee appeals of adverse actions and retirement
decisions. For matters within its jurisdiction, MSPB was given the statutory authority to
develop its adjudicatory processes and procedures, issue subpoenas, call witnesses, and

! Bogdanow, M., and Lanphear, T., History of the Merit Systems Protection Board, Journal of the Federal Circuit Historical Society,
Vol. 4, 2010, page 109-110.

% |bid. page 113.
* Ibid. page 114.

4 Legislative History of the Civil Service Reform Act of 1978. Committee on Post Office and Civil Service, House of Representatives,
March 27, 1979, Volume No. 2, (pg 5-6).



enforce compliance with final MSPB decisions. MSPB was also given broad new authority to
conduct independent, objective studies of the Federal merit systems and Federal human
capital management issues to ensure employees are managed under the MSPs and free from
PPPs. In addition, MSPB was also given the authority and responsibility to review the rules,
regulations, and significant actions of OPM.

Since passage of the CSRA, Congress has given MSPB jurisdiction to hear cases and
complaints filed under a variety of other laws including the Uniformed Services
Employment and Reemployment Rights Act (USERRA), the Veterans Employment
Opportunity Act (VEOA), and the Whistleblower Protection Act (WPA). In addition, MSPB
hears appeals from certain employees covered in merit systems established under other
statutes such as Veterans Health Administration employees managed under Title 38 U.S.C.,
reduction-in-force actions affecting certain members of the Foreign Service managed under
Title 22 U.S.C., and certain postal service employees managed under Title 39.

MSPB’s scope: Under various statutes, MSPB serves as an independent, third-party
adjudicatory authority for over two million Federal civilian employees in almost every
Federal department and agency, applicants for Federal civilian jobs, and certain U.S. Postal
Service (USPS) employees and uniformed military service members. MSPB’s merit systems
studies findings and recommendations strengthen merit and improve public management
and administration in the Federal executive branch, and are generally applicable to the
management of Federal legislative branch and judicial branch employees, and even to public
employees at the state and local level. Through its authority to review and act on OPM rules,
regulations, and significant actions, MSPB protects the merit system and helps ensure that
Federal employees are managed in adherence with the MSPs and free from PPPs. This broad
authority includes all employees in all the agencies for which OPM sets policy, beyond the
specific individual employees who may file appeals to MSPB of actions their agencies have
taken against them.

The Merit System Principles and Prohibited Personnel Practices

The CSRA also codified for the first time the values of the merit systems as the MSPs and
delineated specific actions and practices that were prohibited (PPPs) because they were
contrary to merit system values.” The MSPs include the values of fair and open competition
for positions with equal opportunity to achieve a workforce from all segments of society;
merit-based selection for jobs; advancement and retention based on qualifications and job
performance; fair and equitable treatment in all aspects of management; equal pay for work
of equal value; training that improves organizational and individual performance; protection
from arbitrary action, favoritism, or coercion for political purposes; and protection against
reprisal for lawful disclosure of violations of law and waste, fraud and abuse. The principles
also state that the workforce should be used effectively and efficiently and that all employees
should maintain high standards of integrity, conduct, and concern for the public interest.
The PPPs state that employees shall NOT take or influence others to take personnel actions
that: discriminate for or against an individual or applicant on the basis of race, color, religion
sex, national origin, age, handicapping condition, marital status, or political affiliation;

ol

> Title 5 U.S.C. § 2301 and § 2302, respectively.



consider information beyond the persons qualifications, performance, or suitability for
public service; coerce political activity or be in reprisal for refusal to engage in political
activity; deceive or willingly obstruct rights to compete for employment; influence a person
to withdraw from competition to affect the prospects of another; grant preference beyond
that provided by law; are based on or create nepotism; are in retaliation or reprisal for
whistleblowing—the lawful disclosure of violation of law, rule, regulation, gross
mismanagement or waste of funds, abuse of authority, or danger to public health or safety;
are in retaliation or reprisal for an employee’s exercise of their rights and legal protections;
are based on past conduct that does not adversely affect the job; knowingly violate veteran’s
preference; or violate the merit systems principles.

MSPB Serves the Merit Systems, the Federal Workforce, and the Public

The Federal merit systems are based on widely accepted organizational management
practices and values that have been developed and reinforced through historical experience.
There are costs and benefits associated with merit-based management of the Federal
workforce. Ensuring values such as fairness in all personnel matters; hiring and advancement
based on qualifications and performance; protection from arbitrary personnel decisions,
undue partisan political influence and reprisal; and assurance of due process, incur necessary
costs that are not comparable to the private sector. For example, the Government hiring
process is longer than that of the private sector to ensure appropriate selection of employees
based on assessment of their qualifications after fair and open competition. Effective
assessment of candidates improves the overall quality of the workforce and helps ensure that
Federal job protections are provided to the most highly qualified employees. This, in turn,
helps reduce the likelihood that the Government will need to undertake the process to
remove that employee. These management costs are offset by the benefits associated with
ensuring a more stable, highly qualified workforce that serves in the public’s interest over the
long term rather than at the pleasure of current political leaders. The ultimate goal is a
strong, highly qualified, stable merit-based civil service.

Considering MSPB’s relatively small size and budget, it provides enormous value to the
Federal workforce, Federal agencies, and to the American taxpayer in terms of ensuring
better service to the public and a more effective and efficient merit-based civil service.
MSPB adds value by providing superior adjudication services, including alternative dispute
resolution, which ensure due process and result in decisions that are based in law, regulation,
and legal precedent and not on arbitrary or subjective factors. MSPB’s adjudication process
is guided by reason and legal analysis, which are hallmarks of both our legal system and our
merit system. As a neutral, independent, third party, MSPB’s adjudication of appeals
improves the fairness and consistency of the process and resulting decisions and is more
efficient than separate adjudication of appeals by each agency. The body of legal precedent
generated through adjudication and the transparency and openness of the adjudication
process improve long-term effectiveness and efficiency of the civil service and support
better adherence to MSPs and prevention of PPPs by providing guidance to agencies and
employees on proper behavior and the ramifications of improper behavior. This adjudication
information also improves the effectiveness and efficiency of the adjudication process by
helping the parties understand the law and how to prepare and present thorough, well-
reasoned cases. Strong enforcement of MSPB decisions ensures timely, effective resolution
of current disputes and encourages more timely compliance with future MSPB decisions.



MSPB’s high-quality, objective merit systems studies provide value through assessment and
identification of innovative and effective merit-based management policies and practices and
recommendations for improvements. For example, improved hiring and selection, improved
merit-based management, and greater employee engagement leads to a highly qualified
Federal workforce, improved organizational performance, and better service to the public.
They also help reduce the occurrence and costs of PPPs that negatively affect agency and
employee performance. Review of OPM significant actions, rules, and regulations protects
the integrity and viability of the merit systems and civil service, provides benefits similar to
those related to merit systems studies, and reduces costs in terms of fewer PPPs, improved
employee performance, less employee misconduct, fewer adverse actions, and fewer
unsubstantiated appeals. This provides indirect value to the American taxpayer in decreased
Governmentwide costs and confidence that the Government doing its job and appropriately
managing the workforce.

The MSPB Mission

The mission of MSPB is to Protect the Federal merit systems and the rights of individuals within those
systems. MSPB carries out its statutory responsibilities and authorities primarily by
adjudicating individual employee appeals, enforcing its decisions, conducting objective merit
systems studies, and reviewing OPM rules, regulations and significant actions to assess the
degree to which those actions support adherence to the MSPs and do not lead to the
commission of PPPs.

The MSPB Organization

The agency is divided into several offices organized to conduct and support its statutory
functions. The agency has three appointed Board members and is currently authorized 226
Full-Time Equivalents (FTEs) with offices in Washington, DC (headquarters) and six
regional and two field offices, which are located throughout the United States.

The Board Members adjudicate the cases brought to the MSPB. The bipartisan Board
consists of the Chairman, Vice Chairman, and Member, with no more than two of its three
members from the same political party. Board members are appointed by the President,
confirmed by the Senate, and serve overlapping, non-renewable seven-year terms. The
Chairman, by statute, is the chief executive and administrative officer of MSPB. Office
Directors report to the Chairman through the Executive Director.

The Office of the Administrative Law Judge (ALJ) adjudicates and issues initial decisions
in corrective and disciplinary action complaints (including Hatch Act complaints) brought by
the Special Counsel, proposed agency actions against ALJs, MSPB employee appeals, and
other cases assigned by MSPB. The functions of this office are currently performed by ALJs
at the Federal Communications Commission (FCC), the U.S. Coast Guard, and the
Environmental Protection Administration (EPA) under interagency agreements.



The Office of Appeals Counsel conducts legal research and prepares proposed decisions
for the Board in cases where a party submits a petition for review (PFR) of an
Administrative Judge’s (A]) initial decision and in most other cases decided by the Board.
The office prepares proposed decisions on interlocutory appeals of rulings made by judges,
makes recommendations on reopening cases on the Board’s own motion, and provides
research and policy memoranda to the Board on legal issues.

The Office of the Clerk of the Board receives and processes cases filed at MSPB
headquarters, rules on certain procedural matters, and issues MSPB decisions and orders.
The office serves as MSPB’s public information center, coordinates media relations,
produces public information publications, operates MSPB’s library and on-line information
services, and administers the Freedom of Information Act (FOIA) and Privacy Act
programs. The office also certifies official records to the courts and Federal administrative
agencies and manages MSPB’s records systems, legal research systems, and the Government
in the Sunshine Act program.

The Office of Equal Employment Opportunity plans, implements, and evaluates MSPB’s
equal employment opportunity programs. It processes complaints of alleged discrimination
brought by agency employees and provides advice and assistance on affirmative employment
initiatives to MSPB’s managers and supervisors.

The Office of Financial and Administrative Management administers the budget,
accounting, travel, time and attendance, human resources, procurement, property
management, physical security, and general services functions of MSPB. It develops and
coordinates internal management programs, including review of internal controls agency-
wide. It also administers the agency’s cross-servicing agreements with the U.S. Department
of Agriculture, National Finance Center for payroll services, U.S. Department of the
Treasury, Bureau of the Public Debt for accounting services, and U.S. Department of
Agriculture, Animal, and Plant Health Inspection Service (APHIS) for human resources
management services.

The Office of the General Counsel, as legal counsel to MSPB, advises the Board and
MSPB offices on a wide range of legal matters arising from day-to-day operations. The office
represents MSPB in litigation; prepares proposed decisions for the Board to enforce a final
MSPB decision or order, in response to requests to review OPM regulations, and for other
assigned cases; conducts the agency’s PFR settlement program; and coordinates the agency’s
legislative policy and congressional relations functions. The office drafts regulations,
conducts MSPB’s ethics program, and plans and directs audits and investigations.

The Office of Information Resources Management develops, implements, and maintains
MSPB’s automated information systems to help the agency manage its caseload efficiently
and carry out its administrative and research responsibilities.



The Office of Policy and Evaluation carries out MSPB’s statutory responsibility to
conduct special studies of the civil service and other Federal merit systems. Reports of these
studies are sent to the President and the Congress and are distributed to a national audience.
The office provides information and advice to Federal agencies on issues that have been the
subject of MSPB studies. The office reviews and reports on the significant actions of OPM.
The office also conducts program evaluations for the agency and has responsibility for

preparing MSPB’s strategic and performance plans and performance reports required by the
GPRAMA.

The Office of Regional Operations oversees the agency’s six regional and two field offices,
which receive and process appeals and related cases. It also manages MSPB’s Mediation
Appeals Program (MAP). AJs in the regional and field offices are responsible for
adjudicating assigned cases and issuing fair, well-reasoned, and timely initial decisions.

MSPB Organizational Chart
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Program Performance Goals and Results

The MSPB Performance Plan for FY 2011 consisted of ten annual performance goals
associated with the three strategic goals described in the agency’s Strategic Plan for FY 2010 —
20175. Each performance goal has one to five associated performance measures with targets
established for each measure. Highlights and a tabular summary of our program
performance results are presented below.’

Strategic Plan Goal 1 — Adjudication: To provide fair, high-quality, timely and efficient
adjudication of cases filed with MSPB and to make effective use of alternative methods
of dispute resolution in MSPB proceedings.

In FY 2011, MSPB exceeded its decision quality and alternative dispute resolution
performance goals, failed to meet its case processing timeliness goal, and postponed
achievement of its adjudication customer survey goal. We exceeded our decision quality goal
with 98% (compared to a target of 92% or more) of MSPB cases left unchanged by the U.S.
Court of Appeals for the Federal Circuit, and 7% (compared to a target of 10% or less) of
initial decisions filed with the Board on PFR being reversed or remanded to MSPB judges.
We also exceeded our ADR performance goal with 62% initial appeals settled (compared to
50% or more), and 64% of MAP cases resolved (compared to 50% or more). As a result of
our review of PFR settlement program measures, we decided to discontinue reporting
measures of the PFR settlement program. Due to the passage of the GPRAMA and related
OMB guidance, the release of an Executive Order on efficiency and customer service, and
the subsequent appointment of a new Performance Improvement Officer (PIO) whose
duties include oversight of customer service surveys, we postponed development of a
program and schedule for adjudication customer service surveys until FY 2012.

We did not meet our performance goal for overall adjudication case processing timeliness.
The average case processing time for initial appeals was 94 days compared to 90 days or less,
and 69% of initial appeals were closed within 110 days compared to 50% or more. The
average PIR processing time was 213 days compared to 150 days or less, and 20% of PFRs
were closed within 150 days compared to 50% or more. The average processing time for
enforcement cases was 288 days compared to 200 days or less. A variety of factors affected
processing time this year, including our intentional focus on reaching a better balance of
adjudication decision quality, processing timeliness, and customer satisfaction with the
appeals process, changes in the PFR process to increase transparency, wide year-to-year
variability in processing time for enforcement cases, and budget limits that are affecting
hiring of legal staff. We will continue to focus on balancing adjudication measures with
emphasis on decision quality and participant views of the process and to maintain the
improved transparency of the PFR process, even if case processing is slower than in the
previous years. This is consistent with comments from external stakeholders that our
processing time for initial appeals is having a negative impact on case development and
discovery.

6 The performance goals and targets for FY 2011 are those described in the MSPB Performance Budget for Fiscal 2012 submitted to
the Congress on February 7, 2011. The performance goals, measures, and/or targets for FY 2012 have been revised and may be
adjusted further based on action taken on the FY 2012 budget and other factors. The final Performance Plan for FY 2012 will be
completed by December 31, 2011.



We are taking several actions that may directly or indirectly assist us in managing case
processing time. In FY 2011, we began the process of reviewing our adjudication regulations
in 5 C.F.R Parts 1201, 1208, and 1209, which will continue into FY 2012. We expanded our
electronic case processing pilot program to all regional and field offices and headquarters,
initiated a mandatory program for electronic filing for pleadings, and if funds permit, will
begin an evaluation of the PFR program. In addition, although not within our direct control,
we continue to experience increases in the proportion of initial appeals filed electronically.
However, despite these efforts, we expect budget constraints will continue to prevent us
from filling critical vacancies on our legal staff. This problem is further exacerbated by the
fact that almost half of our AJs are retirement eligible in the next three years. In addition, we
anticipate increases in our appeals workload due to external factors such as an increasing
number of veteran’s cases, expected increases in Governmentwide retirements, and reducing
budgets which will likely lead to involuntary Governmentwide workforce reductions. In
combination, these factors will likely lead to longer case processing times for initial appeals
and a limited ability to reduce the processing time for PFRs.

In addition to our adjudication performance results, we continued our efforts to improve
transparency and implement other innovations in the adjudication program. We held oral
arguments (using meetings under the Sunshine Act procedures) in a case involving the
application of Title 5, Chapter 75 to cases in which OPM initiated removal of tenured
employees based on suitability grounds. In addition, the Board requested amicus briefs in
selected cases, and continued issuing expanded explanations of its rationale in non-published
PFR decisions to improve the understanding of its decision process. We reached an
agreement with the University of San Francisco Law School for them to provide pro bono
legal services to pro se appellants who file cases with the San Francisco Regional Office. We
also began reviewing and updating our adjudication regulations in 5 C.F.R. Parts 1201, 1208,
and 1209 in advance of the President’s Directive on efficiency. This process will continue in
FY 2012. We posted additional adjudication information on our website, including rotating
content on the Merit System Principle of the Month, to improve understanding of the MSPs.

Opverall, MSPB received 7,907 cases in FY 2011, slightly fewer cases than were received in
FY 2010. MSPB decided 8,025 cases in FY 2011, 4 percent more cases than were decided in
FY 2010. Sixty-nine percent of initial appeals were processed in 110 days or less (82 percent
of initial appeals were processed in 120 days or less), and 6 percent of PFRs were processed
in 110 days or less (20 percent in 150 days or less). The remaining 31 percent of initial
appeals took more than 110 days to process (18 percent took more than 120 days to
process), and 94 percent of PFRs took more than 110 days to process (80 percent took more
than 150 days to process). Each case is adjudicated on its merits and in a manner consistent
with the interests of fairness, which is achieved by assuring due process and the parties’ full
participation at all stages of the appeal.’

7 In accordance with 5 USC 7701(i)(1) and (2), several factors may contribute to the length of time it takes to resolve a particular
case. It takes time to issue notices, respond to discovery, and other motions, subpoena documents, arrange for and question
witnesses, present evidence, conduct a hearing, and often to participate in alternative dispute resolution efforts. When there is good
cause to do so, the parties may be granted additional time in an effort to preserve due process. Adjudication also may require more
time when cases involve new, particularly complex, or numerous factual issues, or the interpretation of new statutory or regulatory
provisions. In addition, when Board members do not agree regarding the disposition of issues or cases, the need to resolve
disagreements or prepare separate opinions may increase the time needed for adjudication.
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Strategic Plan Goal 2 — Merit Systems Studies: To conduct merit systems studies
that support strong and viable merit systems that ensure the public’s interest in a high-
quality, professional workforce managed under the merit principles and free from
Prohibited Personnel Practices.

MSPB met all three of its merit systems studies performance goals. MSPB completed four
external reports on topics including women in the Federal workforce, employee perceptions
of PPPs, barriers to making Whistleblowing disclosures, and telework. MSPB completed
four internal reports, published the FY 2070 Annual Report which included a review of the
significant actions of OPM, and published four editions of the Issues of Merit newsletter. Five
original articles were posted on the new revolving content feature on the studies webpage.
Merit systems study reports continue to be cited by policy-makers, practitioners, and the
media, including Senate staffers who used MSPB reports in drafting legislation to improve
the election and training of Federal supervisors. MSPB pilot tested internal administration
and hosting of two large MSPB surveys and completed two reports from the FY 2010 MPS
data. MSPB conducted extensive outreach in developing the FY 2011 — 2013 Research
Agenda, and hosted MSPB’s first open meeting of the Board to consider the research agenda
in approximately 15 years.

Strategic Plan Goal 3 — Management Support and Organizational Excellence:
To achieve organizational excellence and strategically manage MSPB’s human capital,
information technology, and other internal systems and processes.

MSPB met all three of its performance goals for management support and organizational
excellence. We made several improvements to the hiring process including the use of clearer
language in vacancy announcements, automated applicant notifications, and revised job
questionnaires for key positions. We also updated the category rating policy and the merit
promotion plan. We identified tools to expand the diversity of our applicant pools, refined
our disability hiring process, and agreed to partner with Federal Employed Women (FEW)
to share information and promote MSPB’s mission and job opportunities. We administered
an updated internal customer satisfaction survey for human resources (HR) and equal
employment opportunity (EEO) programs, and will establish future targets in conjunction
with our efforts to restructure our internal customer service/satisfaction survey program. We
established a group of key staff who will select appropriate recommendations for
implementation at MSPB and drafted an employee engagement plan.

We met our information technology management performance goal. Forty-eight percent of
initial appeals were filed electronically (20 relative percentage points higher than the target of
40 percent), and 44 percent of pleadings were filed electronically (47 relative percentage
points higher than the target of 30 percent). Nearly 100 percent of technical support tickets
were resolved within one business day (16 relative percent points higher than the target of 86
percent). Seventy-nine percent of the 89 internal respondents to the I'T customer support
survey reported they were satisfied or very satisfied that their I'T needs were being met (7
relative percentage points lower than the target of 85 percent). We continued to comply with
IT regulatory requirements including the Federal Information Security Management Act of
2002 (FISMA), Open Government, and IPv0; transitioned to Networx; and implemented a
new cloud-based FOIA tracking system. In the first year of our Twitter account, we sent
almost 300 tweets sharing a variety of MSPB information and acquired 286 followers. We
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developed and implemented an app for Android and iPhone to display key MSPB
information which has been downloaded over 100 times.

Finally, we met our performance goal for effective and efficient management of our budget,
financial, and other support programs. We achieved an unqualified opinion on the audit of

our Y 2010 financial statements for the ninth straight year. We administered a customer
satisfaction survey of the internal customers of these programs; however, setting future

targets will occur in conjunction with the restructuring of our internal customer
setvice/satisfaction survey program.

Beginning in FY 2012, with the exception of electronic filing through e-Appeal which will be

included in the performance plan, the internal management support and administrative

programs reported under Strategic Goal 3 will be administered through the internal Resource

Management Plan (RMP).

Summary of Program Performance Results

Strategic Goal 1 - To provide fair, high-quality, timely and efficient adjudication of cases filed with MSPB and to

make effective use of alternative methods of dispute resolution in MSPB proceedings.

Performance Goal 1.1 Issue high-quality decisions. _—-_11
Performance Goal 1.2 Issue timely decisions. LD
Performance Goal 1.3 Make effective use of alternative methods of dispute resolution. _—-_11

Performance Goal 1.4 Achieve and maintain customer satisfaction with our adjudicatory and
alternative dispute resolution programs and with adjudication outreach efforts.

g

Strategic Goal 2 - To conduct studies that support strong and viable merit systems that ensure the public’s

interest in a high-quality, professional workforce managed under the merit principles and free from Prohibited

Personnel Practices.

Performance Goal 2.1 Conduct merit systems studies and recommend improvements to
policy-makers and practitioners.

&

Performance Goal 2.2 Assess the practice of merit in the workplace.

S

Performance Goal 2.3 Achieve and maintain customer satisfaction with merit systems studies
products and outreach efforts.

9

Strategic Goal 3- To achieve organizational excellence and strategically manage MSPB’s human capital,

information technology, and other internal systems and processes.

Performance Goal 3.1 Attract, develop, and retain a high-quality, diverse and highly motivated (*
workforce.

Performance Goal 3.2 Effectively use information technology to enhance organizational (A
performance and efficiency, and provide access to and dissemination of MSPB information.

Performance Goal 3.3 Effective and efficient operation of financial, budget, and other support (~

programs.

2 v X =

Goal exceeded Goal met Goal not met Goal postponed
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External Trends and Issues

The most significant external trends or issues affecting MSPB’s ability to carry out its
mission include veteran’s rights and changes in law and jurisdiction, the changing
demographics of the workforce, and reductions in the Federal budget.

Veteran'’s rights and changes in law and jurisdiction

MSPB continues to receive a large number of cases under two laws related to veterans’ rights
and military service, the Uniformed Services Employment and Reemployment Rights Act
(USERRA) and the Veterans Employment Opportunities Act (VEOA). Veterans who seek
employment in the Federal civil service and are not hired have the right to seek redress for
any alleged violation of their veterans’ preference rights before the MSPB under VEOA.
VEOA provides a means of redress for any violation of an individual’s rights under any
statute or regulation relating to veterans’ preference. Individuals who left employment in the
Federal civil service to serve in the military have the right to reemployment in the Federal
civil service, and to challenge the terms (or denial) of reemployment before MSPB under
USERRA. USERRA also gives the right to challenge discrimination against an individual
based on military service or the obligation to perform it, and protection against reprisal for
the exercise of any of the rights granted by USERRA. MSPB expects to continue to receive a
large number of cases under these veterans’ rights laws as more military members return
from engagement in military conflicts.

The Americans with Disabilities Act (ADA) Amendments Act of 2008 became effective on
January 1, 2009. The Act retains the ADA’s basic definition of “disability” as an impairment
that substantially limits one or more major life activities, a record of such impairment, or
being regarded as having such an impairment. However, it changes the way these statutory
terms should be interpreted. While discrimination claims alone are not appealable to MSPB,
such claims are frequently raised as affirmative defenses to actions that are appealable (thus
known as “mixed” cases). The broader interpretation and expanded rights afforded by the
ADA Amendments Act will likely make some MSPB appeals more complex and may
encourage additional claims.

MSPB may see an increase in the number of appeals related to implementation of the Postal
Service’s National Reassessment Project (NRP). While most Postal Service non-preference
eligible employees do not have appeal rights to MSPB for an adverse action, appeals from
NRP-related actions raise issues concerning the restoration to duty statute and regulations
which cover a much broader category of employees. MSPB expects to continue to see
increasing numbers of restoration to duty appeals from Postal Service employees.

Members of both houses of Congress have introduced legislation that, if enacted, would
increase MSPB’s caseload in whistleblower appeals as well as increase the complexity of the
processing of those appeals. For example, the Whistleblower Protection Enhancement Act
would allow MSPB to considet certain new kinds of retaliation claims, remove several
existing exceptions to whistleblower protection, create a new category of whistleblowing,
bring screeners employed by the Transportation Security Administration within the coverage
of the Whistleblower Protection Act, and require that findings be made on certain issues in
whistleblower cases that currently are not always made.
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We expect these changes to increase the number and complexity of cases filed with MSPB.
The changes also emphasize the need for a strong merit systems studies program to ensure
agencies continue to adhere to the MSPs and avoid PPPs. Changes in appeal rights and
appellate jurisdiction also increase the importance of MSPB’s statutory responsibility to
promote merit and educate employees, supervisors, managers, leaders, on the merit system,
MSPs, PPPs, and MSPB appellate procedures, processes, and case law. Educating and
promoting merit and sharing important information about appeals procedures will improve
workforce management and reduce the cost of appeals to agencies, appellants, and the
Government.

Changing demographics of the Federal workforce

The proportion of retirement-eligible Federal employees continues to increase. Current
economic conditions may delay the retirements of some retirement-eligible Federal
employees. However, if proposed changes to Federal retirement systems such as increasing
the percent employees pay into the system and changing to an average high of five years
from an average high of three years are made and affect current employees, and/or if
additional pay freezes are implemented, then larger numbers of Federal employees may retire
than we might otherwise anticipate. As retirements increase, we expect to see an increase in
retirement-based appeals. If the government replaces retiring employees with relatively
younger, less experienced employees, there is likely to be a decrease in the average age of the
workforce. As this occurs, we may expect to see an increase in appeals because less
experienced employees typically experience more appealable actions than do more
experienced employees.

In addition, if these employees retire, and agencies are prohibited from replacing them, the
Government will suffer a tremendous loss of senior technical expertise, which could degrade
agency performance and service to the public. Ultimately, the cost to the Government could
be substantial in terms of degraded service in the short term, and overall loss of critical
expertise in the long term, especially if budget limits delay or prevent filling the vacancies
created by these retirements. Retirements would also likely result in a loss of
Governmentwide supervisory and managerial expertise, which could increase conflict in the
workforce due to lower supervisory experience to manage employee performance and
behavior. It would also increase the number of cases brought to MSPB due to the lack of
agency expertise available to resolve conflicts at an agency level. Based on previous
experience with workforce reductions in the mid-1990s, recovering this loss of expertise will
be impossible in some circumstances and could take a decade or more in other
circumstances. These changes require a fully staffed MSPB to handle the increased case
workload and conduct studies to provide recommendation for policy makers and
practitioners on how to manage these workforce changes while ensuring adherence to MSPs
and avoiding PPPs.

In addition to changes in workforce demographics, Government work has continued to shift
from administrative processing to knowledge-based work. Federal human resources
management systems, many designed in the 1940s and 1950s, do not have the flexibility
needed to manage a knowledge-based workforce effectively. Issues including recruitment,
hiring, performance management, pay, training, and development need to be improved in
order to maintain a workforce of highly engaged and motivated employees who can perform
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agency missions and serve the public. At the same time, MSPs, fair treatment, and freedom
from discrimination and PPPs must be ensured. Improvements are also needed in the
selection and training of supervisors and managers who must use the existing management
systems to manage a modern workforce and achieve results for the public. These changes
emphasize the need for a strong merit systems studies function and an increased focus on
promoting and educating employees about the merit systems, MSPs, and PPPs.

Reductions in the Federal Budget

Governmentwide actions to decrease Federal budgets include pay freezes, severe limitations
in employee awards (for performance, special acts, quality step increases, or other purposes),
and limits on within grade increases. Budget reductions will also likely increase agency use of
furloughs (involuntary release from duty without pay), reductions in force (RIF) to decrease
the size of their workforce, hiring delays or freezes, and reductions in training and
development to save money. Depending on how these actions are taken and their effects on
individual employees, many of these actions are appealable to MSPB because they may
violate PPPs or result in adverse impact not due to the fault of the employee. For example,
RIFs and other related involuntary actions are generally appealable to MSPB. This could lead
to potentially large increases in the number of appeals to MSPB.

Reductions or long delays in hiring and/or reductions in workforce training may also impact
the efficiency and effectiveness of the workforce in terms of loss of expertise and workforce
capacity to carry out the mission, from which it could take years to recover. Individually,
some employees may perform better and refrain from misconduct in an effort to keep their
jobs. High performing employees in competitive occupations could become frustrated and
leave for other opportunities. Employees may also experience more workplace conflict and
other behavioral and performance issues due to the stress caused by economic conditions
over which they have no control. Overall, using these methods to reduce the budget is likely
to increase appeals to MSPB and emphasizes the need to conduct studies to understand the
strategic implications of the methods used to control spending on the workforce, adherence
to MSPs, and avoidance of PPPs. It is also important to promote merit and educate the
workforce, especially managers and leaders, about how to adhere to MSPs and avoid PPPs
when making management decisions such as those related to reducing the workforce.

In addition to these indirect affects of the Federal Budget, any decreases in MSPB’s budget
will have a direct, adverse impact on our ability to perform our mission. Internal review of
our budget processes has shown that years of using vacancies to fund operational
requirements and contingencies has resulted in staff deficiencies that are endangering our
ability to continue to achieve our goals. Position vacancies have already contributed to our
failure to meet our case processing timeliness performance goal. In addition, we will be
limited in our ability to provide the outreach and education services that are essential to our
ability to bring overall value to the workforce agencies performance and service the public by
promoting MSPs and preventing PPPs. If our budget does not increase and our appellate
workload increases as anticipated, average case processing time for initial appeals will
increase, and we will not be able to reduce average PFR processing time. Inadequate budgets
will also jeopardize our studies output, our ability to bring value to the workforce, Federal
agencies, and to taxpayers in the near and long term, and will delay internal improvements in
our management processes.
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Internal Issues and Management Challenges

Reviews of our mission and support programs included reviews of statute, legislative history,
regulations, mission operations, internal business processes, management structure,
performance results, and consultation with internal and external stakeholders. These reviews
brought to light management challenges in mission planning and effectiveness, budgetary
planning and resources management, and management processes that affect our ability to
successfully achieve our mission in both the short and long term.

To address these challenges, we have developed a new Strategic Plan for FY 2012 — 2016
focused on MSPB’s overall responsibility for protecting MSPs, safeguarding the workforce
from PPPs, and promoting adherence to MSP and preventing PPPs governmentwide. This
plan includes an updated mission statement, new vision statement, organizational values, and
is more outcome-oriented. It includes our authority to review and take appropriate action on
OPM rules and regulations, and our responsibility to improve merit and reduce PPPs in the
future. It emphasizes a balanced measurement approach for adjudication with less emphasis
on timeliness, continued emphasis on decision quality, and more emphasis on participant
perceptions of the adjudication and ADR processes. This is consistent with stakeholder
feedback that adjudication time constraints have a negative impact on case development and
discovery. The strategic plan also emphasizes the need to improve the distribution and
promotion of adjudication, studies, and OPM review information for policy-makers and
practitioners, and educational purposes.

We continue to improve the transparency of our adjudication program including conducting
oral arguments, requesting amicus briefs in select cases, providing additional information on
non-precedential PFR decisions, and posting additional content on our website such as the
Merit System Principle of the Month. We increased the transparency of our studies process
by hosting a meeting under the Sunshine Act on the research agenda for the first time in 15
years. We added a flash feature on the studies webpage which included five original articles.
We increased our consultation and collaboration with external stakeholders during the
strategic planning process and are exchanging presentations to build better relationships with
our sister agencies involved with Federal workforce management. The agency also increased
its use of social media for communication purposes including Twitter and the development
and implementation of an app for Android and iPhone to display key MSPB products and
information.

We have also developed an RMP which covers internal management and administrative
functions in terms of goals, objectives, and measures. The budget process continues to
improve with managers involved in justifying their current and future resource needs and the
inclusion of operational requirements and contingencies. The Executive Committee
continues to focus on planning, policy development, and other management issues that have
broad impact on the agency both now and in the future. We created a LLabor-Management
Council to open communication with the Professional Association. We are encouraging a
culture for Senior Executive Service (SES) members to serve as agency leaders as well as
office directors. Finally, we will be improving our workforce and succession planning and
employee training and development, and establishing a formal FTE structure.
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Analysis of Financial Statements

Improving financial management continues to be a high priority at MSPB. It is an essential
element in demonstrating accountability and enhancing services provided to the public.
Financial improvements initiated by MSPB have been driven by recent legislation and
external initiatives, as well as by a strict organizational belief that adherence to sound
financial policies and procedures will directly enhance the efficiency and effectiveness of the
agency. This is of particular importance in an era of financial uncertainty and tightening
budgets. MSPB's ongoing efforts to provide day-to-day decision-makers with reliable
budgetary and cost information have been pivotal to driving better performance results
through enhanced financial management practices.

The principal financial statements summarize MSPB’s financial position, the net cost of
operations, and changes in net position; provide information on budgetary resources and
financing; and present the sources and disposition of custodial revenues for FY 2011 and FY
2010. Highlights of the financial information presented in the principal financial statements
are shown below.

Summary by Budget Activity
(Dollars In Thousands)

2010 (Actual) 2011 (Actual)** 2012 (Requested)
Budget Activity FTE Amt FTE Amt FTE Amt
Adjudication 172 | $34,192 177 | $34,654 188 | $36,804
Merit Systems Studies 12 2,518 13 2,598 15 3,490
Management Support 29 5,074 28 5,310 32 5,892
Obligation adjustments of PY 5
funds made in FY 2011
TOTAL 213 | $41,784 218 | $42,562 235 | $46,186

** Includes obligations charged to the FY 10/ 11 Carryover fund

Financial Position

MSPB’s Balance Sheet presents its financial position through the identification of agency
assets, liabilities, and net position. The agency’s total assets increased from $8.5 million in FY
2010 to $9.2 million in FY 2011. Liabilities totaled $5.7 million at the end of FY 2010 and
$5.4 million in FY 2011. The agency’s total liabilities and net position at the end of FY 2011

was $9.2 million.

Net Cost of Operations

The net cost of MSPB’s operations for FY 2011 was $44.2 million, a decrease of
approximately $318,000 over the agency’s FY 2010 cost of operations.
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Statement of Budgetary Resources

This statement reports the budgetary resources available to MSPB during FY 2011 and FY
2010 to effectively carry out the activities of the agency, as well as the status of these
resources at the end of each fiscal year. MSPB had direct obligations of $40 million in FY
2011, an increase of $742K over FY 2010.

Limitations on the Principal Financial Statements

As required by the Government Management Reform Act (GMRA) of 1994 (31 USC 3515
(b)), the principal financial statements report MSPB’s financial position and results of
operations. While the statements have been prepared from the agency’s books and records,
in accordance with formats prescribed by OMB, the statements differ from the financial
reports used to monitor and control budgetary resources, which are prepared from the same
books and records. The statements should be read with the realization that MSPB is a
component of the U.S. Government, a sovereign entity, and that liabilities reported in the
financial statements cannot be liquidated without legislation providing resources to do so.

Systems, Controls and Legal Compliance
Federal Managers” Financial Integrity Act (FMFLA)

In accordance with the FMFIA, MSPB has established an internal management control
system to ensure that: (1) obligations and costs comply with applicable law; (2) assets are
safeguarded against waste, loss, unauthorized use, or misappropriation; (3) revenues and
expenditures are properly recorded and accounted for; and (4) expenditures are being made
in accordance with the agency’s mission and they are achieving their intended results.

Federal Financial Management Improvement Act (FFMLA)

The purpose of the FFMIA is to advance Federal financial management by ensuring that
Federal financial management systems provide accurate, reliable, and timely financial
management information to the government’s managers. The intent and requirements of this
Act go beyond the directives of the Chief Financial Officer’s (CFO) Act and GMRA to
publish audited financial reports.

MSPB’s management review of the system of internal accounting and administrative control
was evaluated in accordance with the applicable Federal guidance. The objectives of the
system are to provide reasonable assurance that:

e Obligations and costs are in compliance with applicable laws;

e Funds, property, and other assets are safeguarded against waste, loss, unauthorized use,
or misappropriation;

e Revenues and expenditures applicable to operations are properly recorded and
accounted for to permit the preparation of reliable accounting, financial, and statistical
reports; and

e Accountability over the assets is maintained.
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The evaluation of management controls extends to every responsibility and activity
undertaken by MSPB and is applicable to financial, administrative, and operational controls.
Furthermore, the concept of reasonable assurance recognizes that (1) the cost of
management controls should not exceed the projected derived benefits, and (2) the benefits
consist of reductions in the risks of failing to achieve the stated objectives. The expected
benefits and related costs of control procedures should be addressed using estimates and
managerial judgment. Moreover, errors and irregularities may occur and not be detected
because of inherent limitations in any system of internal accounting and administrative
control, including those limitations resulting from resource constraints, restrictions, and
other factors. Finally, projection of any evaluation of the system to future periods is subject
to risk that the procedures may be inadequate because of changes in conditions or that the
degree of compliance with the procedures may deteriorate.

Improper Payments Information Act

Improved financial performance through the reduction of improper payments continues to
be a key financial management focus of the Federal government. At MSPB, developing
strategies and the means to reduce improper payments is a matter of good stewardship.
Accurate payments lower program costs. This is particularly important as budgets have
become increasingly tight.

OMB originally provided Section 57 of Circular A-11 as guidance for Federal agencies to
identify and reduce improper payments for selected programs. The Improper Payments
Information Act of 2002 (IPIA) broadened the original erroneous payment reporting
requirements to programs and activities beyond those originally listed in Circular A-11. In
August 2006, OMB issued Circular A-123, Appendix C - Requirements for Effective
Measurement and Remediation of Improper Payments.

The IPIA defines improper payments as those payments made to the wrong recipient, in the
wrong amount, or used in an improper manner by the recipient. The IPIA r